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The increasing aggressiveness of HM Revenue and Customs
(HMRC) in dealing with taxpayers was recently given short
shrift by the First-tier Tribunal (FTT), which criticised

HMRC's high-handedness and ordered them to make a 
payment to the taxpayer concerned.

The tax battle involved a builder who made a number of errors
in completing his VAT returns. The errors led to three VAT
penalties totalling less than £800 and a VAT assessment of £69
being issued. However, the penalty notices were found to be
invalid because the original notices were issued and then 
withdrawn. HMRC failed to reissue them.

The FTT found that the builder's errors were careless and not
deliberate, but more significantly, HMRC's change in approach
to the severity of the errors led it to describe their way of 
handling the matter as 'hopelessly muddled' and containing a
'spurious justification' for their change of strategy. In all, the 
FTT found that there were 'a number of disturbing features
about the way the case has been conducted by the respondent
(HMRC)'.

Commentary on the case has focused on the poor quality of
HMRC's performance and arguments in making penalty
assessments and on the decreasing quality of HMRC's case 
management generally, with their emphasis being on trying to

browbeat taxpayers into submission even when their case is
lacking merit.

The FTT can only make a costs award in specific 
circumstances, one of which is where either party has acted
unreasonably.

STRONG LEGAL REPRESENTATION IS ESSENTIAL IF YOU
GET ENMESHED IN AN ARGUMENT WITH HMRC. 

WE CAN ASSIST YOU IN ANY DISPUTE WITH GOVERNMENT
AGENCIES.

HMRC SLAMMED FOR HARSH ATTITUDE

S O L I C I T O R S

Companies that deal with the public are required by law
to be transparent about their charges and those who
do not comply can be hit hard in the pocket. In one

case, an estate agency chain received an £18,000 financial
penalty for failing to be specific about its administration charge.

A local authority took action under the Consumer Rights Act
2015 on the basis that the agency had failed to display notices
in three of its branches, and on its website, that gave sufficient
information to enable would-be residential tenants to 
understand the services and costs that were covered by the
£420 administration charge.

The council, which took the view that the agency's breaches
were too serious to be downplayed or ignored, imposed four
£5,000 penalties, one for each of the breaches. The total of
£20,000 was later reduced to £12,000 by the First-tier Tribunal
on the basis that the agency had, when pressed, clarified the
wording of its notices.

In upholding the council's challenge to that ruling, the Upper
Tribunal (UT) found that even the modified wording had not
achieved compliance with the Act. However, in fixing the overall
penalty at £18,000 – £4,500 for each breach – the UT found
that the agency deserved some credit for at least attempting to
design notices that met the requirements of the legislation.

DEALING WITH THE PUBLIC? ARE YOUR CHARGES TRANSPARENT?
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In a decision of great importance to landlords of student accommodation, 
a tribunal has found that bedsits with 

communal facilities are not separate
dwellings. The ruling meant that the 
tribunal had no power to consider an
attempt by a group of students to have
their service charges fixed by law.

The case concerned an old fire station
that had been converted into student
digs. It contained 96 bedsits, most of

which had en suite shower rooms. In
common with most student 
accommodation, tenants had access to
communal living areas and kitchens, and
only their bedrooms were fitted with
locks.

A number of students who lived in the
block applied to have their service
charges fixed at a reasonable level under
the Landlord and Tenant Act 1985. If the
Act applied to them, service charges
could only be levied in respect of sums 
reasonably incurred for works or services
of a reasonable standard.

The landlord would also be required to
provide information 
to tenants and consult with them before
major works were carried out. There
would be time limits set on the recovery 
of service charges and tenants would
have access to the 
tribunal system for the determination of
disputes. All those protections would,
however, only be available if the bedsits

were 'separate dwellings' within the
meaning of the Act. The First-tier Tribunal
(FTT) found that they were.

In ruling on the landlord's challenge to
that decision, the Upper Tribunal found
that in order to qualify as dwellings, 
the bedsits did not have to be 
someone's home. However, in upholding
the appeal, it found that the extent of the 
communal facilities meant that the 
bedsits were not occupied as separate
dwellings. The FTT thus had no 
jurisdiction to consider the tenants' 
application.

THE DECISION IN THIS CASE WAS
MADE AS A MATTER OF FACT, SO IS
UNLIKELY TO BE OVERTURNED. IT 
HAS IMPLICATIONS FOR ANYONE 
CONSIDERING CONVERTING OR
BUILDING PREMISES FOR MULTIPLE
OCCUPATION. IF YOU ARE IN A 
SIMILAR SITUATION, WE CAN ADVISE
YOU ON THE APPLICABLE LAW.

STUDENT BEDSITS ARE NOT 'SEPARATE DWELLINGS'

Although people prefer not to think about their own death,
failing to be prepared for all eventualities can cause
chaos in family companies, which are often dependent

for their success on the skills of a small number of people.

The point could hardly have been more powerfully made than
by one High Court case concerning a company that 
was plunged into crisis following its founder's death.

A businessman owned all the shares in the company and 
was its sole director. His death had left the company entirely
directionless, without directors or a company secretary to guide
it. Its bank account had been frozen, leaving it unable to pay its
staff or tax liabilities. In the circumstances, the executors of his
estate launched emergency proceedings in order to save the
business.

In upholding the executors' emergency application under
Section 125 of the Companies Act 2006, the Court directed
amendment of the register of companies to substitute them for

the deceased as the holders of the latter's shares. That in turn
would enable them to pass a written resolution appointing a
director of the company who would be empowered to put it
back on an even keel.

Such relief would normally be granted only after the 
businessman's will had been admitted to probate, but the Court
recognised that the case was wholly exceptional. Given the
company's pending liabilities in respect of staff wages and a
VAT demand, any delay could irreparably damage the business.

A SITUATION LIKE THIS, IN WHICH THE GRIEVING FAMILY
WAS ALSO FACED WITH THE POTENTIAL COLLAPSE OF
THE FAMILY BUSINESS, IS AVOIDABLE WITH SIMPLE 
PLANNING. WE CAN HELP THE OWNERS OF FAMILY 
BUSINESSES MAKE SURE THAT IN THE EVENT OF 
UNFORESEEN CIRCUMSTANCES, THEIR FAMILY AND
EMPLOYEES ARE NOT FACED WITH AN IMMEDIATE 
BUSINESS CRISIS.

FAILING TO PLAN AHEAD CREATES PROBLEMS FOR FAMILY COMPANIES

S O L I C I T O R S



Correct service of legal 
documents may seem like a
technicality to non-lawyers, but it

is of crucial importance and should only
be entrusted to professionals. In one
case that resoundingly proves the point,
a landlord who served a notice to quit on
the wrong address was left facing a six-
figure damages and legal costs bill.

The case concerned an agricultural 
tenancy of land. The lease provided that
either party could serve any notice on 
the other at a particular address or such
other address as had previously been
notified in writing. The notice to quit was
served on the tenant at the address
specified in the lease, although he had
given notice in writing that he had moved
nearly six years previously to a new
home.

The tenant was dispossessed of the land
after the landlord let it to another tenant.
Having not received the notice to quit, he
was taken by surprise and launched 

proceedings. His claim was initially 
dismissed, the judge finding that, on a 
literal reading of the lease, the notice 
had been validly served on him at the
specified address and the lease had thus
been validly terminated.

In upholding the tenant's challenge 
to that decision, the Court of Appeal
found that the judge had erred in his
interpretation of the lease. His reading 
of the document would lead to a 
surprising conclusion that would leave

the door open to less than scrupulous
landlords serving documents at 
tenants' original addresses in the 
knowledge that they had moved out.

As a matter of commercial common
sense, the landlord and tenant must have
intended that the new address, once duly
notified in writing, would supersede the
original address given in the lease. In the
circumstances, the lease had not been
validly terminated and the landlord was
ordered to pay the tenant £31,500 in
damages and meet the six-figure legal
costs of the action.

IN THIS CASE, THE COURT TOOK A 
COMMERCIAL VIEW, AS IS 
COMMONPLACE WITH SUCH 
DECISIONS. 

IF YOU FEEL THAT YOU HAVE BEEN 
UNFAIRLY DEALT WITH OR ARE FACING
A DISPUTE THAT TURNS ON A MINOR 
TECHNICALITY, WE CAN ADVISE YOU.

LANDLORD FACES SIX-FIGURE BILL FOR NOTICE TO QUIT ERROR

The Government's Insolvency Service has been prosecuting
and banning increasing numbers of directors. Such bans
include persons acting as a director 'in fact', even if they

are not listed as a director in a company's official records.

In the first week of July alone, the offences listed below all led
to bans on acting as a director of any company in the UK: 
n Failing to maintain, preserve and deliver records 
following liquidation of a company and failing to deal with tax
affairs – nine-year ban;
n Failing to maintain adequate company books and records –
eight- and seven-year bans;
n Trading in a manner that breached consumer protection
law causing loss to customers – seven-year ban; and
n Continuing to trade while disqualified – ten-year ban.

It is accepted that companies can fail, and a director who takes
prompt action to protect the interests of creditors and who
makes sure the company complies with its legal requirements

will not face 
retribution from
the authorities.
However, a
company 
director who
flouts the law
and/or fails to
take action
when it is 
necessary 
can face a 
substantial ban
and in some
circumstances become personally liable for the debts of the
company.

IF YOUR COMPANY IS IN FINANCIAL DIFFICULTIES CONTACT
US FOR PRAGMATIC ADVICE IMMEDIATELY.  

INSOLVENCY SERVICE PURSUES DIRECTORS WHO TRANSGRESS

S O L I C I T O R S
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The trouble with light-hearted discussions of important 
business matters in a social context is that none of those
present can really be sure whether any agreements 

apparently reached are serious or merely a joke. Exactly that
happened in one case in which a £15 million deal was alleged
to have been struck over drinks in a pub.

A financier who worked as a consultant for a publicly listed
company claimed that the company's chief executive had
agreed to pay him a £15 million bonus if its share price 
doubled within three years. That target was reached and the 
financier launched proceedings to hold the chief executive 
to what he claimed was a binding deal.

The High Court accepted that the bonus offer had been made
and that the financier had expressed his agreement to the 

proposal. In dismissing the financier's claim, however, the Court
found that the conversation had been a jocular one and that
there had been no intention by either man to enter into legal
relations.

The bonus offer had been greeted with laughter by those 
present and no reasonable person would have thought that it
was serious and that there was an intention to create a 
contract. They all thought it was a joke and the fact that the 
financier had convinced himself that the offer was a serious one
revealed only that the human capacity for wishful 
thinking knows few bounds.

IT IS ALWAYS BEST FOR CONTRACTS TO BE CLEARLY 
EVIDENCED. CONTACT US FOR ASSISTANCE IN 
NEGOTIATING ANY BUSINESS ARRANGEMENT.

It is not unusual for the cost of litigation – especially where agroup of companies is involved – to be paid for in whole or in
part by a person or organisation that is not directly involved in

the dispute.

It should be remembered, however, that in these 
circumstances, the person or organisation providing the 
funding can stand in the firing line if the party they are 
supporting ends up having to pay the legal costs of the other
side.

This is just what happened when a claim was brought by a 
dormant company in a group of companies against another
company. The dormant company was funded by way of a loan
from another group company. When the claim did not succeed,

the victorious company sought to recover its costs against the
now insolvent group company that took the action. When that
path was unsuccessful, it sought an order from the High Court
that the group company that funded the claim and another
group company that had stood to benefit in the event that the
claim had been successful should be liable for its legal costs.

The Court did not accept the claim against the second group
company but concluded that the company that funded the
claim was the real claimant and should bear the costs

IF YOU FUND LITIGATION ON BEHALF OF ANOTHER, YOU
MAY BE TAKING A RISK. IF YOU ARE CONSIDERING TAKING
THIS PATH, CONTACT US FOR ADVICE ON THE ISSUES
INVOLVED.

BANTER DOESN'T CREATE A CONTRACT

IF YOU HELP FUND A CLAIM YOU MAY BE LIABLE IF IT FAILS

S O L I C I T O R S
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