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Public bodies have a mixed record
when it comes to complying with
the Data Protection Act 1998

(DPA), and failures in this regard can
prove costly as fines of up to £500,000
can be levied by the Information
Commissioner's Office (ICO) for severe
breaches.

However, fines are not the only weapon
at the ICO's disposal. An order can also

be made requiring an organisation to
take, or refrain from taking, specified
actions in order to protect data.

When an NHS trust was found recently
to have committed a number of minor
breaches of the DPA, the ICO required
it to formalise its policies for handling
the relevant data, including instituting
checks before sensitive documents are
posted out and having a robust regime

of investigation when lapses in data
security occur.

Any business that fails to take its data
protection obligations seriously is taking
a considerable risk. 

For advice on your legal obligations
and how to comply with them, 
contact us.

ICO requires change after data protection breaches

Timing stipulations in commercial contracts can be 
inflexible and failure to comply with them can be very
costly indeed. In a recent case, a building company's

failure to submit an interim application for payment at the
time specified has resulted in a considerable delay in the
receipt of more than £480,000.

The company had been employed by a local authority 
to build new classrooms for a primary school. The contract 
provided for payment to be made in instalments but
required that applications for payments be served on 
particular dates.

When the council refused to pay an interim bill for £484,759,
the company referred the dispute to an adjudicator who
directed the council to meet the demand. However, in
upholding the council's challenge to that decision, the High
Court found that the company's application for payment was
invalid in that it had been submitted six days earlier than it
should have been.

The payment schedule laid down in the contract was strict
and its terms had not been waived by the council. In those
circumstances, the company was ordered to repay the
money to the council. The Court, however, acknowledged
that the company may be entitled to a further payment
when it submits its final account.

Cash flow is often critical to the successful management of
building projects, and failure to adhere to the agreed regime
for payments can cause significant difficulties.

For assistance in the negotiation of your contracts, 
contact us.



COMMERCIAL LAW UPDATE

It is commonly thought that for input VAT to be reclaimedfrom HM Revenue and Customs (HMRC), a valid VAT 
invoice is an absolute prerequisite. However, HMRC are 
permitted to accept other evidence and, although this is 

discretionary, they are obliged by their internal procedures to
'balance the need to protect the revenue against the need
to ensure that businesses pay no more tax than is properly
due from them'.

Whilst a valid VAT invoice to evidence the payment of the VAT
is always the preferred proof, there are a number of cases in
which the Tax Tribunal has accepted other evidence, such as
where invoices have borne the wrong purchaser name due
to error, where original invoices were not available but copies
could be found and so on.

If a dispute about the validity of a claim does arise, HMRC's
decision to disallow the deduction of input tax may be 
overturned if their discretion was not used in the taxpayer's
favour and this was unreasonable.

In practice, that can be a high bar to overcome. If you have
concerns about the legal validity of your VAT or other
accounting procedures, contact us for advice.

nuisance calls and texts law change

business confidence rebounds – a little

input vat evidence and hmrc discretion 

Since 6 April 2015, changes to the law have given the
Information Commissioner's Office (ICO) enhanced
powers to take action against companies making 

nuisance marketing calls and sending spam messages.

Previously, the ICO could only issue a civil monetary penalty 
if it could prove that the company engaged in nuisance
marketing activity had caused 'substantial damage or 
substantial distress'. That requirement has now been 
removed and the ICO just has to prove that the company
was committing a serious breach of the Privacy and
Electronic Communications (EC Directive) Regulations 2003
.
The Regulations permit companies to make marketing phone
calls without a consumer's prior permission but they must first
check the Telephone Preference Service to make sure the
individual has not opted out of receiving marketing calls.
Permission is required before sending marketing text 
messages and companies should always provide details 
of how the recipient can opt out of receiving any future 
messages.

In 2014, the ICO received 175,330
reports of nuisance calls and texts and
issued £360,000 worth of penalties

between April 2014 and March 2015. Now
that the legal threshold has been lowered,
the level of penalties will no doubt increase.

Anyone who receives unsolicited communications of this kind
can notify the ICO directly or report texts to their network
operator by sending them, free of charge, to 7726.

ICO guidance on carrying out direct marketing can be
found on the ICO website www.ico.org.uk.

Contact us for individual advice on the law relating to
electronic marketing.

The upsurge in confidence of the business community
which many people believed would follow the election
result has occurred, according to the ICAEW/Grant

Thornton business confidence monitor – but is not sufficient 
to restore confidence levels to those experienced at this
stage last year.

The main issues facing businesses are skill shortages and 
an unwillingness to invest, possibly based on the assumption
that interest rates will rise later in the year and that inflation 
will start to pick up, eroding real incomes. The retention of
staff is also proving to be a significant issue.

However, these negative factors have been offset by 
continued growth in turnover and profitability, with optimism
outweighing pessimism in almost all sectors. 

The economic future has uncertainties, especially due to 
the instability emanating from Third World economies and 
it behoves firms to ensure that their terms and conditions 
of trade offer them the maximum protection and that 
appropriate credit vetting procedures are followed 
assiduously.



COMMERCIAL LAW UPDATE

The first commencement
order made under the
Small Business, Enterprise

and Employment Act 2015,
which received the Royal
Assent on 26 March 2015,
has banned exclusivity 
clauses in zero hours 
contracts with effect from 
26 May 2015.

Specifically, Section 153 of
the Act inserts a new section 
27A into the Employment

Rights Act 1996 that renders unenforceable any provision in a

zero hours contract that prohibits a worker from doing work or
performing services under another contract or under any
other arrangement, or any provision that prohibits the worker
from doing so without the employer's consent.

Further proposed measures (included in the Draft Zero Hours
Workers (Exclusivity Terms) Regulations 2015) intended to 
prevent employers sidestepping the ban are expected to 
follow.

In addition, from 26 May 2015, the financial penalty payable
for failing to pay the National Minimum Wage is set at 100
per cent of the arrears owed to each worker to whom the
notice of underpayment relates, with the maximum penalty
increased from £20,000 per notice to £20,000 per worker.

insolvency changes

government bans exclusivity clauses in zero hours contracts 

$30 million contract dispute hinged on a single word

Anumber of changes to 
insolvency law are to be brought
into effect over the next several

months. What follows below is a 
snapshot of some of the more 
important ones. 

A new regime for the conduct of 
creditors' meetings is to be introduced,
the practical effect of which will be 
that the proposals of the insolvency
practitioner as regards the insolvent
entity will be deemed to be accepted
unless ten per cent of the creditors (by
value) object. A formal meeting will not
be held unless requested by at least
ten per cent (by value or number) of
the creditors.

Administrators will be given the same
powers as liquidators of companies to
bring claims for wrongful or fraudulent
trading. 

Directors of insolvent companies are at
increased risk of having compensation
orders made against them and face
an extension to the period – from two
years to three – within which an 
application to disqualify them from 
acting as directors can be brought.
Compensation orders can also be
brought against non-directors who
advise a director who becomes 
disqualified.

In addition, changes to the Insolvency
Act 1986 that are being introduced on
1 October 2015 will mean that a 
person will no longer be able to be
made bankrupt if they fail to pay a
judgment debt of as little as £750 (a
sum which has remained the same for
19 years).

Under the revised regulations, a petition
for bankruptcy will only be able to be
presented if the debt due is £5,000 or
more.

If you are owed a sum between £750
and £5,000 by a debtor who is 
resisting all blandishments to pay,
contact us promptly. Time is running
out to threaten bankruptcy on 
smaller debts and the threat can
often be a powerful incentive for
recalcitrant debtors.

Acase in which the outcome of a $30 million dispute
hung on the interpretation of a single word illustrates
that the drafting of commercial contracts is not for the

uninitiated and is better entrusted to legal professionals.

An investment bank had agreed to provide advice with a
view to raising capital for a natural resources company and
arranging its sale. It was agreed that, if a sale of the business
on certain terms were 'consummated' within 12 months of
the contract's completion, a success fee would be payable
to the bank.

A sale of shares in the company was agreed in principle 
during the 12-month period; however, the $1.5 billion 

transaction was not completed until some time later. A judge
found that the sale had been 'consummated' when the sale
agreement was reached and that the bank was entitled to a
fee of $29,907,000.

In allowing the company's appeal, the Court of Appeal
noted that 'consummate' is an ordinary English word and not
a legal term with a specific meaning. Its most common
meaning is 'complete' and the judge's finding was 
inconsistent with the contractual language.

We can help you make sure that any contract you enter
into protects your interests.



This newsletter has been prepared for general interest and it is important to obtain professional advice on specific issues.  We believe the information contained in it to be correct at time of print. While all possible care is taken in the preparation
of this newsletter, no responsibility for loss occasioned by any person acting or refraining from acting as a result of the material contained herein can be accepted by the firm, the authors or the publishers.

collective redundancy consultation 
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In a decision that will cause palpitations for miscreant directors, the Supreme Court has made a ruling that will
comfort creditors of insolvent companies who might 
otherwise be left to nurse losses without any hope of 
recompense.

The case concerned a company which was put into 
liquidation and the liquidators brought proceedings 
against its former directors alleging a conspiracy to commit
'carousel fraud' to the company's detriment. The alleged
fraud involved the fraudulent trading of 'Trading Scheme
Allowances' under the European Emissions Trading Scheme.

The directors attributed the misdoings to the company 
and denied liability. However, the Court ruled that where 
a creditor falls victim to a fraudulent or dishonest act which 
is committed by a director or directors, who in turn are in
breach of their fiduciary duty to the company, then the 
creditors have the right to take action against the director(s).

For advice on what steps you can take to protect your
interests in the event of the insolvency of a person or
company that owes you money, contact us.

rogue directors must face the music

Reports have recently been 
published on the opinion of the
Advocate General in the case 

of USDAW and Another v WW
Realisation 1 Limited (in liquidation)
and Others. The Court of Justice of 
the European Union (CJEU) has now
confirmed that, when assessing the
number of employees being made
redundant across multiple sites for the
purposes of the collective redundancy
consultation requirements, each of the
employer's establishments must be
looked at separately.

Under Section 188 of the Trade 
Union and Labour Relations
(Consolidation) Act 1992, employers
have a duty to consult with 
appropriate representatives 
of employees concerning 
forthcoming redundancies if 20 
or more employees are to be 
dismissed at one establishment 
within a 90-day period. Failure to 
do so can lead to a protective 
award requiring the employer to 
pay each affected employee 90 
days' gross pay.

The Employment Appeal Tribunal 
(EAT) had ruled that the words 'at one
establishment' should be deleted from
the Act in order to give effect to EU
Council Directive 98/59EC, which it is
intended to implement, and protective
awards were payable to former
employees of Woolworths and Ethel
Austin who had worked at stores with
fewer than 20 members of staff. 

Permission to appeal against the EAT's
decision was granted, and the Court of
Appeal sought the opinion of the CJEU.

In the CJEU's view, where an 
undertaking comprises several entities, 
it is the entity to which the workers
made redundant are assigned to 
carry out their duties that constitutes the
'establishment', not the business as 
a whole. The term 'at least 20' 
requires account to be taken of the
redundancy dismissals in each 
establishment considered separately.  

Whilst member states are entitled to
increase the level of protection 
afforded to workers when there are to
be collective redundancies, they are
nonetheless bound by the 'autonomous
and uniform interpretation' given to the
term 'establishment' in EU law.

We can advise on any employment
matter including redundancy.


