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When a company's shares are
sold and the business 
continues, it is usual for some

form of warranty to be given with
regard to the accuracy of any 
information provided to the purchaser.

Sometimes there will be an 'earnout',
which limits the risk to the purchaser by
making the ultimate price payable
dependent on the performance of 
the company over a period of time
under the new ownership.

Disputes over the accuracy of 
information provided to purchasers are
common, normally arising when the 
performance of the company which
has been purchased disappoints.

Two recent cases have dealt with the
issues that can be involved in these
sorts of disputes, especially with regard

to the value of the losses which have
been claimed.

Where the ownership of the entire share
capital of a company is involved, the
loss will normally be calculated on the
amount that would have been paid for
the business had the representations
not been untrue or incorrect – i.e. on
the real position of the company sold,
not as it was represented to be.

However, where the sale is of less than
the entire shareholding, the calculation
will tend to be made on the reduction
in the buyer's inward cash flow that has
resulted from the misrepresentation.
Typically, a sale agreement will contain
a cap on the damages payable, which
will apply unless the representations are
deemed to be fraudulent.

As can be seen, there is a great deal 
of room for negotiation in agreeing the
warranties given and, unless great 
care is taken over their wording, for
argument afterwards.

We are experts in negotiating the
terms of your purchase or sale of
company shares or a business in
order to protect your interests.

Changes to the rules governing company names 
have come into force which simplify and reduce the
restrictions imposed on the names that can be 

registered at Companies House.

Fewer words need to be disregarded for the purposes of
ascertaining the similarity of company names. This will allow
more companies with similar names to be registered.

Another change is that the provisions relating to the display
of the company name at the registered office have been
relaxed.

When searching for information on a company, to avoid
confusion, it is sensible to use the company's registered 
number, which is always definitive.

For advice on all aspects of setting up a new business,
contact us.

company name changes



COMMERCIAL LAW UPDATE

It is common
for 

company
directors
who are
shareholders
in their own
company 
to take
reduced
salaries, 
but high 
levels of 
dividends.

As long as doing so does not fall foul of
the law which prevents the distribution
of profits that have not been made, 
it is normal for this strategy to be 
effective in producing a saving of both
employer's and employee's National

Insurance Contributions. However,
where the arrangement is such that its
purpose can be regarded primarily as
one of tax avoidance, it is possible that
HM Revenue and Customs may attack
its validity under the 'General Anti-Abuse
Rule'. 

Following such a policy can also pose
other risks, as a recent case shows. 
It involved a director who was very
modestly paid, but who received 
substantial dividends. When he lost 
his job, he claimed unfair dismissal at
the Employment Tribunal (ET) seeking 
compensation based on his salary 
and the dividends he was accustomed
to receiving. 

His claim was successful but, in 
calculating his compensation award,
the ET found that his earnings did 

not include his dividend income. His
entitlement was, therefore, capped, 
in accordance with the Employment
Rights Act 1996, at 12 months' salary
(£9,254), as only this was due to him
under his contract of employment.

Termination of the employment of
directors, even those who do not 
consciously use tax-saving strategies,
can lead to unwanted results. If 
you are considering leaving the
employment of a company in which
you are a shareholder, it is best to 
plan in advance and take advice.

We can advise employers and
employees on any employment 
law matter concerning dismissal 
and work with your accountants 
to ensure that taxation issues are
covered.

Tenants are required to comply with
the covenants in their leases and
breaches of lease covenants can

have serious implications, as a recent
case shows.

It involved a tenant (a car sales and
repair business) that wished to end its
lease, which ran for ten years from
February 2005. The terms of the lease
allowed the tenant to terminate it on
three months' notice if there was a 
failure to obtain planning permission to
load and unload cars on the premises,
for which the tenant was obliged to
apply and duly did.

In 2010, when the local authority
lodged a notice on the tenant alleging
a breach of the conditions of use of 
the land with regard to the movement
of vehicles, the tenant decided to 
terminate the lease and issued a notice
to the landlord to that effect.

The landlord rejected the notice, 
claiming that the tenant had breached
various covenants, including the rather 
frivolous claim (which the court 
rejected) that the keeping of a pet dog
on site was a breach of a covenant
prohibiting the keeping of 'livestock'. 
The court also found that occasional 
lateness in the payment of rent was
not sufficient reason to regard the
covenants as materially breached.

The more important argument that the
tenant had obtained the required 
planning permission but had then 
proceeded to breach its terms was also
rejected.

However, the tenant's attempt to break
the lease failed for the reason that it
had not complied with its obligations 
to keep the premises in 'good and 
substantial repair', because it had failed
to make adequate repairs to the 
fencing. The lease required that repairs
were made to keep the property in the
same condition as it had been in at the
beginning of the tenancy. The tenant
had failed to do so in this one regard
and was left to face continuing rent
payments as a result.

We can advise you on all landlord
and tenant matters.

when tax saving can cost...

deluxe not distinctive

Lidl has had an application to have 'Deluxe' registered as
a Community Trade Mark rejected on the ground that it
is not sufficiently distinctive in character to warrant trade

mark protection.

The trade mark itself emphasised the word 'deluxe', but 
the presentation of the mark was not sufficiently unusual 
to give it uniqueness.

If you are planning to use a descriptive trade mark, 
especially one that doubles as a description of quality, 
great care must be taken if formal trade mark protection is
wanted. Take legal advice at an early stage.

We can advise you on protecting your intellectual 
property.

fencing disrepair blocks lease termination
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For unincorporated businesses, one of the more 
important elements of the Chancellor's statement of 3
December 2014 was the decision to abolish, with 

immediate effect, entrepreneur's relief for transfers of 
goodwill to companies owned by the transferor.

Previously, such a transfer was treated as a disposal of a
capital asset (goodwill) which qualified for entrepreneur's
relief.

In practice, this meant that the Capital Gains Tax payable
was limited to a maximum of 10% of the value of 
the goodwill transferred. The value of the goodwill in the
company's balance sheet was normally matched by a 
debt due to the business owner which could then be paid
without tax consequences.

The rather obvious tax planning opportunity was widely used,
and often abused: hence the decision to change the law.
Transfers of goodwill into a company will now carry a 
potential tax charge of 18% or 28%.

The company acquiring the goodwill will also not be able to
claim a Corporation Tax deduction for the writing down of
the goodwill value.

A transfer into a company can still be made tax free by
claiming hold-over relief, but this will lead to a higher tax
charge in the company if the goodwill is subsequently
realised at a profit.

if you are considering setting up a business or 
transferring an existing business in to a limited 
company of LLP, we can advise you on the pros and
cons of different business structures.

Termination or assignment of commercial leases can
have many pitfalls, so cases involving tenants who wish
to, or do, vacate let premises abound in the courts. A

recent case concerning what seemed like a straightforward
assignment of a commercial lease illustrates just one 
problem that can arise. 

The tenant had a ten-year lease on the premises, but after a
year wished to vacate them. It found another tenant to take
on the lease and the 'new' tenant moved in and started 
paying the rent due.

The new tenant carried out works on the premises, as did the
landlord at the new tenant's request. However, a year later
the new tenant decided to vacate the premises because of
an inability to agree the precise terms under which it 

accepted the assignment of the lease. These had been in 
negotiation since before it occupied the premises.

In particular, the new tenant had refused to provide personal
guarantees from its directors, which were insisted upon by the
landlord. The new tenant moved out and the landlord then
claimed the rent due from the original tenant under its lease.

The case turned on whether the lease had been successfully
assigned in the first place. The argument went to the Court of
Appeal, which ruled that it had not.

Assignments of leases can be tricky and good advice is
needed to make sure that your legal position is fully 
protected.

tax reliefs on goodwill transfers quashed

failure to assign lease leaves tenant liable

is your smoking policy up to date?

Arecent Employment Tribunal (ET)
case is a reminder of the 
importance of keeping 

workplace policies and procedures
abreast of current innovations as well 
as developments in the law.

The ban on smoking in pubs, 
restaurants and workplaces, which 
was introduced in 2007, does not 
cover e-cigarettes, which work by
vaporising 'e-liquid' rather than by 
burning tobacco. Ms Insley, a contract
catering assistant at a secondary
school, was the subject of a complaint
by the head teacher to her employer
that she had been smoking an 
e-cigarette in full view of pupils at 
the school.

Ms Insley resigned before a
disciplinary hearing to decide
whether her conduct was 
serious enough to warrant 
her dismissal. She brought 
a claim of constructive 
dismissal.

The ET dismissed her claim as
she had resigned before any
decision as to the seriousness
of her conduct had been taken.
In reaching its decision, the ET 
commented that had Ms Insley been
dismissed, the school's smoking policy
would have been an important factor
in deciding whether or not the decision
to dismiss her was reasonable in the 
circumstances. The policy banned

smoking on the school premises but did
not expressly prohibit the use of 
e-cigarettes.

We can assist you in drawing up
policies and procedures tailored to
your organisation or in updating
those already in existence.



This newsletter has been prepared for general interest and it is important to obtain professional advice on specific issues.  We believe the information contained in it to be correct at time of print. While all possible care is taken in the preparation
of this newsletter, no responsibility for loss occasioned by any person acting or refraining from acting as a result of the material contained herein can be accepted by the firm, the authors or the publishers.

employment law changes – april 2015

Changes to employment law 
and practice are normally
implemented in either April or

October in order to make life easier for
employers, who must ensure that their
policies and procedures comply by the
implementation dates. 

Shared Parental Leave
The most significant legislative change
this April is the introduction of Shared
Parental Leave (SPL), whereby mothers,
fathers, partners and adopters can
choose how to share up to 50 weeks'
maternity leave and 37 weeks' pay with 
their partner. The new rights apply to 
eligible parents (whether by birth, 
adoption or a surrogacy arrangement)
with babies due on or after 5 April 2015

or children matched or placed for
adoption on or after that date. As
employers must be given eight weeks'
notice of the intended pattern of leave,
some employers will have already
received requests for SPL.

Guidance on the rules governing SPL
can be found on the website of the
Advisory, Conciliation and Arbitration
Service www.acas.org.uk/.

Additional Paternity Leave
Whilst eligible fathers-to-be, or those
who will share responsibility with a 
partner for bringing up a child, are still
entitled to two weeks' paid paternity
leave during the 56 days following the
child's birth, additional paternity leave
and pay are no longer available for
babies due on or after 5 April 2015.

Adoption Leave and Pay
From 5 April 2015, the Government has
brought the rights to adoption leave
and pay into line with those of mothers
taking maternity leave. Adoption leave
is now a 'day one' right – i.e. employees
no longer need to have 26 weeks' 
continuous employment to qualify –
and the first six weeks will be paid at

90% of the employee's normal 
earnings. In addition, the main adopter
is entitled to paid time off for up to five
adoption appointments and the 
secondary adopter is entitled to unpaid
time off for up to two appointments.

Ordinary Parental Leave
The right to ordinary parental leave,
whereby employees who meet the 
12-month continuous employment
qualification can take time off work
(normally unpaid) to look after a child’s 
welfare, is extended to parents of any
child under the age of 18. Employees
are entitled to 18 weeks per parent per
child. There is no change to the 21-day
notice requirement or the limit on the
amount of leave that can be taken in a
12-month period. This remains at four
weeks in any one year, unless the
employer agrees otherwise. Leave must
also be taken in blocks of one week,
based on an employee's working 
pattern, unless the employer is happy
to vary the rule or the child is disabled.

Contact us for assistance with 
keeping your policies and 
procedures abreast of current
employment law.
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The Government has announced the National Minimum
Wage (NMW) rates that will apply from 1 October 2015.

The following rates are as recommended by the Low Pay
Commission (LPC):

n The adult rate will increase by 20p (3%) from £6.50 to
£6.70 per hour;

n The rate for 18- to 20-year-old workers will increase by

17p (3.3%) from £5.13 to £5.30 per hour; and

n The rate for 16- and 17-year-olds will increase by 8p
(2.1%) from £3.79 to £3.87 per hour.

The NMW rate for apprentices will increase by 57p (20%) from
1 October 2015, from £2.73 to £3.30. The LPC had 
recommended an increase of 2.6% to £2.80 per hour.   

government announces new national minimum wage rates


