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Arecent case serves as a
reminder to organisations that
handle personal data, of the

importance of following appropriate
procedures when the need arises to
destroy information held on computers
that are no longer required.

Under the Data Protection Act 1998, 
a data controller is required to ensure
that ‘appropriate technical and 
organisational measures’ are taken
‘against unauthorised or unlawful 
processing of personal data and
against accidental loss or destruction
of, or damage to, personal data’. This
is the seventh of eight data protection
principles outlined in the Act.

Where an organisation outsources 
the processing of personal data, the
data controller must choose a data
processor that provides sufficient 
guarantees in respect of the security
measures governing the processing 
to be carried out and take reasonable
steps to ensure compliance with those
measures. In such circumstances, 
the data controller is not considered 
to have complied with the seventh 
principle unless the processing is carried
out under a written contract, the data
processor is to act only on instructions

from the data controller and the 
contract requires the data processor 
to comply with obligations that are
equivalent to those imposed on a 
data controller by the seventh principle. 

Although it had an existing 
arrangement for data destruction 
services with an approved contractor,
NHS Surrey decided to use the services
of a company that offered to do the
work for free on the basis that it could
then profit from the sale of the 
unwanted devices. There was no 

contract in place, although the 
company did offer written assurances
that the data would be destroyed.

A member of the public who bought 
a second-hand computer in an online
auction subsequently informed NHS
Surrey that the device contained 
confidential medical information. On
investigation, NHS Surrey found that
many of the files contained 
confidential sensitive personal data,
including patient records relating to
approximately 900 adults and 2,000
children. The hard drive’s serial number
was checked against the destruction
certificate and was identified as one of
a batch of machines dealt with by the
new company. Further investigations
uncovered three more computers that
had been sold in the same auction
and which still contained confidential
sensitive personal data. 

The Information Commissioner’s Office
said that it was one of the most serious
data protection breaches it had 
witnessed and issued NHS Surrey with a
£200,000 fine.

For advice on data protection law,
contact us.

data protection and old computers
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COMMERCIAL LAW UPDATE
vague proposal to solve problem not good enough, says court

One of the
most easily
forgotten

legal points when
an action is begun
to recover losses is
that there is a 
general duty on the
person suffering the
loss to ‘mitigate’
(reduce as far as 
is reasonably 

possible) their losses. Failure to do so can limit the amount of
compensation awarded.

When an equipment hire and sales company supplied a
customer with a forklift truck that was too big to work in the
available space, the customer rejected it and refused the
supplier’s offer (which was made in general, not detailed,
terms) to modify it so that it would be suitable.

The purchase had been made on hire purchase (HP) and,
when the truck was found to be unsuitable, the purchaser
ceased paying the instalments due under the HP agreement.
When the HP company sought payment of the arrears, a 

settlement was reached and the customer then claimed
against the supplier.

The purchaser claimed that the supplier had misrepresented
the forklift as fit for the required purpose and that it had relied
on that misrepresentation. In its defence, the supplier argued
that the failure of the purchaser to accept its offer to modify
the forklift so that it would be fit for purpose represented a
failure to mitigate its loss.

The case went as far as the Court of Appeal, which ruled that
the forklift truck supplier’s offer to modify the vehicle was
‘vague, unparticularised and unconvincing’. The supplier’s 
initial attempts at solving the problem were criticised as 
lacking professionalism. The purchaser had not, therefore,
failed to mitigate its loss.

In this case, had the supplier made a detailed proposal, it
would have stood a much better chance of persuading 
the Court. It shows how important it can be to get your 
negotiating position right from the start of any dispute.

If you fear you may be about to become embroiled in 
a contractual or other dispute, contact us as soon as
possible. 

When a landlord gave a tenant a
licence to make substantial alterations,
little did it think that it was undermining
its future financial position.

The reason was that another party had
‘stood surety’, acting as guarantor over
the lease payments. The variation of
the lease meant that the surety was 
no longer bound by its undertaking, 

having not given its consent to the
alterations.

When the tenant became insolvent,
the landlord sought payment under the
guarantee given by the surety.
However, the High Court agreed with
the surety that the variation in the lease
meant that its guarantee was no
longer valid.

In certain circumstances the benefit of
third party undertakings can be lost
inadvertently.

If you are considering the 
acquisition of a property which 
has such arrangements in place, 
or are a landlord considering an
application for an alteration to a
lease, we can advise you on how
best to protect your position.

Alterations Invalidate Surety

Yet another case should serve as a reminder to landlords 
of the need to ensure that all documentation is 
precisely worded.

When a notice was issued to a tenant, the landlord 
mistakenly used the wrong name (the name of a director 
of the company being used instead of the name of the
company that was the landlord). The validity of the notice
was subsequently disputed by the tenant.

The Upper Tribunal ruled that the notice was invalid because
the statutory requirement to name the landlord had not
been met.

This case follows a 2012 decision in which a landlord’s failure
to give its address on a notice – the address of the landlord’s
agent being substituted in error – was held to invalidate the
notice.

Failing to 
give notices 
in the correct
form can 
invalidate 
them and 
may lead 
to significant
losses for a
landlord. 

We can assist
you to ensure
that all your 
commercial documentation is in the proper form and
has the intended legal effect.

documentation error means landlord’s notice invalid



COMMERCIAL LAW UPDATE
interflora nips keyword ads in the bud

religious belief does not justify discrimination

The Christian beliefs of the owner of a
bed and breakfast have led to her 
fighting and losing her case in the

Court of Appeal.

The woman refused to allow a gay 
couple to stay overnight in a double-
bedded room after initially accepting
their booking. The couple would have
been happy to sleep in separate rooms
but there were no spare rooms. She 
therefore refunded their deposit and 
they left.

The couple sued the owner, claiming that
her refusal to accommodate them was
because of a ‘protected characteristic’ –
their sexual orientation. 

Having disposed of the owner’s 
argument that discrimination law did 
not apply to her premises, the Court then
considered her assertion that it was not
the couple’s sexual orientation but their
likely sexual behaviour to which she
objected. Since sexual behaviour is not a
‘protected characteristic’, she argued
that this justified her decision to exclude
the couple.

The Court rejected that argument also.

Equality law has wide implications 
for anyone in business. If you are 
concerned about whether your 
business practices comply with the
law, contact us for advice.

Acase concerning the use of a 
competitor’s name in ‘keyword’ 
marketing for Internet searches

has now been decided and the ruling 
has implications for those who use such
practices.

The dispute involved Marks & Spencer
(M&S) and Interflora. M&S had used
‘Interflora’ as a keyword in its Internet
marketing, with the result that users who
Googled ‘Interflora’ would see M&S
near the top of their search results.

The case went to the Court of Justice of
the European Union (CJEU) for a ruling
on the application of the law on the
use of a rival’s trade mark in keywords
before being passed back to the High
Court for judgment.

In the light of the CJEU’s ruling, the
Court found that the way in which
Interflora trades, which involves 
all members trading under their 
own names, and the fact that the
company also has commercial 
relationships with a number of other
substantial organisations meant that 
it was reasonable to assume that it
would not be clear to a ‘well informed
and reasonably observant’ user of 
the Internet that M&S is in fact a 
competitor of Interflora. 

The result is that M&S will have to pay
damages (to be assessed later) to
Interflora in respect of the latter’s lost
profits.

For advice on the legality of your
Internet keyword marketing, or if you
think a competitor is making unfair
use of your brand name or trade
marks, contact us.

When a company proposed new contracts for two of its 
senior directors, the non-executive directors (NEDs) on the
board were sent drafts of the new contracts for review. 

The company’s solicitors were then instructed to finalise the 
contracts. The NEDs had failed to note, however, that the
new contracts not only released one of the directors from 
a non-compete clause which had been included in his 
previous contract, but also provided both directors with the
right to bonuses potentially worth up to a total of £8 million.

The NEDs had also failed to refer the contracts to the 
company’s remuneration committee for consideration.

The High Court laid the blame for the errors firmly at the door
of the NEDs, who had failed to consider properly the advice
they received from the company’s solicitors, had not been
diligent in scrutinising the relevant paperwork and had not
given adequate consideration to the implications of the
revised contracts.

NEDs have an important role to play in many companies
and have rights and responsibilities which are no different
from those of ‘main board’ directors. When they fail in their
duties, they can be, and often are, held to account.

We can advise you on all aspects of corporate 
governance.

NED’s carry can for lack of diligence
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worker told to clear her desk can bring personal injury claim

The Insolvency Service takes a tough line when a director
of an insolvent company is found to have behaved in a
way that was seriously prejudicial to the interests of 

creditors.

Recently, the director of an online jewellery company that
took money for goods it could not, and should have known it
could not, supply was banned from acting as a director for
five and a half years.

The company went into insolvent liquidation in 2011 with a
net deficiency of more than £250,000, which included losses

to customers and credit card companies in excess of
£130,000.

Continuing to trade in the hope that ‘something will turn up’ is
a very dangerous strategy and the Insolvency Service will
deal harshly with directors who allow their companies to 
continue to trade when they should be acting to minimise
the loss to creditors.

If your company has financial problems, contact us
before the position becomes unmanageable.

five-year ban for director of insolvent company

It is sometimes thought that an Employment Tribunal (ET)can award damages against an employer for injury to 
feelings to an employee who has been dismissed and 

who is claiming that the dismissal was unfair. However, the
decision of the House of Lords in Johnson v Unisys Limited
strictly limited the right of employees to recover damages 
for losses caused by the manner of their dismissal. 

In an important decision (Monk v Cann Hall Primary
School and Another) which involved reconsideration 
of these long-standing limits, a former primary school 
secretary who says that she was ordered to clear her 
desk and ‘paraded’ off the premises in front of pupils and
parents has won the right to pursue a damages claim in
respect of her alleged psychiatric injuries.

Suzanne Monk had worked as an administrative assistant at
Cann Hall Primary School for more than 10 years before she
was informed by her local authority employer that she was 
to be made redundant on 31 August 2008. However, it 
was subsequently decided that she should leave earlier and,
on 10 July 2008, she was publicly escorted off the premises
by the chairman of the governors in a manner which she
found humiliating and which was said to have caused her
long-term depression.

The events of that day unleashed a raft of litigation and 
Mrs Monk launched claims for unfair dismissal and 
defamation which were both subsequently settled. She also
instituted personal injury proceedings in respect of her 
psychiatric injuries. Conscious of the fact that Mrs Monk 

had been
badly treated,
her employer
initially 
admitted 
full liability.

However, the
local authority
was at that
time unaware
of the House
of Lords’ 
decision in
Johnson v Unisys Limited. On the basis that it had made an
error of law, the local authority was subsequently permitted to
resile from its concession of liability and Mrs Monk’s claim was
struck out.

Allowing her appeal and opening the way for her to press
ahead with her personal injury claim, the Court of Appeal
ruled that it was arguable that Mrs Monk’s employment
came to an end on 31 August 2008 rather than on 10 July
2008. On that basis, it could be argued that her removal
from the school was not an integral part of her dismissal as it
pre-dated the termination of her employment and her claim
was not therefore precluded by the rule in Johnson v Unisys
Limited.

For advice on the conduct of any employment law 
dispute, contact us.
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