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the equality act 2010 – changes

The Equality
Act 2010
has

replaced nine
major pieces
of
discrimination
legislation and
other ancillary
measures that
have been
introduced
over the last
forty years to
protect people from unfairness and discrimination on
grounds of age, disability, gender reassignment, marriage
and civil partnership, pregnancy and maternity, race, religion
or belief, sex and sexual orientation. 

These are now called ‘protected characteristics’.

The core provisions of the Act came into force on 1 October
2010. Whilst many of an employer’s obligations regarding
discrimination in the workplace remain the same, there are
some important changes that do need to be addressed. 
The Act extends some protections to characteristics that were
not previously covered and also strengthens some aspects of
equality law. 

The Arbitration, Conciliation and Advisory Service (ACAS) has
produced a useful table showing ‘what’s new and what’s
changed: at a glance’, which can be found at:
www.acas.org.uk/CHttpHandler.ashx?id=2840&p=0.

Employers should ensure that equal opportunity policies,
recruitment procedures, contracts and other agreements are
amended in order to comply with the Act and that 
employees are informed of the changes and given 
appropriate training in their implementation.

For individual advice on compliance with the Equality
Act, please contact us.

supreme court supports radmacher pre-nup

The Supreme Court handed down its decision recently in
the Radmacher case – the everyday story of a massively
rich German heiress who fell in love and married and

then fell out of love and divorced her husband.

Ms Radmacher had the wisdom to create a pre-nuptial
agreement with her betrothed and this found support in the
Court of Appeal, which reduced his settlement from £5 
million to £1.5 million. He appealed to the Supreme Court,
which ruled in favour of the terms of the pre-nup. 

The Court took the view that in circumstances such as this,
consenting adults should reasonably be expected to abide
by the agreements they have made. This case puts the final
stamp of approval on pre-nuptial and post-nuptial 
agreements. 

The
courts
have
been
unwilling
to back
the 
former
fully in
the past.
However,
Lord Phillips, President of the Court, was at pains to point out
that the courts would still have the discretion to overrule the
terms of a pre-nup, especially in cases in which the 
operation of the agreement would be unfair to the children
of the marriage.
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In order to protect job applicants with a disability from 
discrimination during the recruitment process, Section 60 of
the Equality Act prohibits the use of questionnaires on an

applicant’s general health and related issues prior to a job
offer being made. This includes prohibiting the use of such
questionnaires before selecting a pool of applicants from
whom the successful candidate will be chosen.

The measure does not prevent employers from asking job
applicants any questions about their health but stipulates that
they are only allowed to do so for the purpose of:

n deciding whether they need to make any 
reasonable adjustments to enable an applicant to 
participate in the selection process;

n deciding whether a job applicant can carry out a 
function that is essential (‘intrinsic’) to the work concerned;

n monitoring diversity amongst those applying for jobs;

n taking positive action to assist disabled 
applicants; and

n establishing whether the applicant has a 
disability where this is a genuine requirement of the job.

It is important to make clear why a particular question is
being asked and how the information will be used.

Once a person has been offered a job, whether this is an 
unconditional or a conditional offer, the employer is 
permitted to ask appropriate health-related questions and
require a medical assessment where this is normal practice
for all applicants. 

If a candidate thinks a prospective employer has acted
unlawfully by asking questions that are prohibited, he or she
can make a complaint to the Equality and Human Rights
Commission (EHRC). The EHRC has the power to investigate
and take enforcement action where necessary. 
A serious breach could result in a fine of up to £5,000.

If an employer uses a pre-employment health questionnaire
and a disabled job applicant who is unsuccessful brings a
claim of disability discrimination, using the questionnaire as 
evidence in support of his or her claim, it is up to the 
employer to prove that there was a non-discriminatory 
reason for not offering that person the job.

Contact us if you would like advice on ensuring your
policies and procedures comply with the Equality Act.

recruitment policies and the equality Act

Arecent case confirms that for the pur-
poses of the Leasehold Reform Act
1967, which gives tenants of let hous-

es the right to buy them in appropriate cir-
cumstances, a ‘house’ need not be used as
a residence in order for the right to buy to
be exercised. Also, the legislation governing
the right to buy does not require tenants to
live in the property. In the case in point,
three terraced houses in London were being
used for short-term accommodation by
tourists when the tenant, who had a lease
over all three properties, applied for the right
to buy them.

The 1967 Act was not created to allow
commercial tenants to acquire residential
property freeholds but, when the 
necessary circumstances are met, it does
allow this, because there is no requirement
that a tenant must occupy a property in
order to exercise the right to buy it. A build-
ing is a house if it:

n is capable of being separated vertically
from a next door building and there is no
substantial overhang of one by the other; 

n was designed or adapted for living in
unless substantially adapted for another pur-
pose later; and 

n can reasonably be called a house.

On the basis of the definition, the three
buildings qualified as houses and thus the
tenant was able to exercise the right to buy
them.

In his judgment, Lord Neuberger described
this as a good example of ‘the law of 
unintended consequences’.

right to buy extends to buildings not used as a home
New minimum wage
rates – a reminder 
New National Minimum Wage
(NMW) rates came into force on
1 October 2010. As announced
last year, the adult rate is now
extended to 21-year-olds. The
new rates are as follows:

n The adult hourly rate has
increased from £5.80 to £5.93; 
n The development rate
(which covers workers aged 18-
20 years) increased from £4.83
to £4.92; and
n The rate for workers aged 16
and 17 increased from £3.57 to
£3.64. 

In addition, an apprentice mini-
mum wage of £2.50 per hour
has been introduced. The new
rate applies to those appren-
tices who are under 19 and
those who are aged 19 and
over but in the first year of their
apprenticeship.



record payout for injured cyclist

Aformer champion cyclist has
been awarded a record sum in
compensation after a road acci-

dent that left him with life-changing
injuries.

Manny Helmot, 39, was out on a 
training ride when he was hit head-on
by a speeding car. He sustained serious
injuries that have left him with severe
damage to his brain. He has also lost
the use of his right arm and is partially
blind.

As a result of the accident he is no
longer able to drive, work or ride a 
bicycle. He also has double vision and
requires 24-hour care. His mother has
given up work and had her house 
converted so that she can look after
her son.

A claim was brought against the driver’s
insurance company and the court
awarded Mr Helmot £13.75 million in
compensation, to be paid in a lump
sum. It is thought to be the highest
amount ever awarded in Britain for 

personal injury compensation.
The money will provide for Mr Helmot’s
care for the rest of his life.

The driver of the car was convicted of
dangerous driving.

Nothing can adequately compensate
for the loss of one’s health and normal
way of life. However, a financial 
settlement can help the victim of an
accident and their family to adjust to
the changes in circumstances and
relieve them from financial hardship.

dilapidations clauses – what can be claimed?

It is established law that when a lease comes to an end,
the landlord cannot use the dilapidations clause to make
a windfall profit out of a tenant.

This might occur, for example, when the schedule of 
dilapidations is agreed and payment made, but the landlord
demolishes the property in order to redevelop it.

The principles that govern the payment under a dilapidations
clause are:

n The amount of damages has to be assessed on a 
reasonable basis. The landlord’s intentions for the building are
of central importance to this, as an intention to redevelop or
demolish the property would probably render the 
dilapidations trivial. In a recent case, the argument that
extensive refurbishment was one of the options available to a
landlord was insufficient to dislodge a tenant’s liability for
dilapidations since the landlord had other reasonable
options for the property and had not yet decided what to do
with it.

n If there is no realistic alternative to demolition or 
redevelopment, then the fact that the landlord had no 
settled intention as regards the future of the premises may
not have an effect on the assessment of the damages for
dilapidations, which would normally therefore be nil or 
minimal.

n Where the landlord undertakes a scheme of 
redevelopment or refurbishment beyond that which the 
tenant could be expected to pay for, the landlord’s right to

reimburse-
ment is
limited to
what the
tenant
would
have paid
to put the
premises in 
reasonable
repair as
they were
previously. The landlord must carry the cost of 
improvements.

n If the landlord can prove it would have acted differently
if the premises were returned in good repair, it can recover
the cost of the dilapidations less the cost of any subsequent
work undertaken which would have rendered putting right the
dilapidations unnecessary.

n If the return of the premises in a dilapidated state results
in loss of rent, the landlord may claim for the lost rent for any
period which exceeds the period the tenant would have
taken to comply with the dilapidations covenant, to the
extent that the landlord can demonstrate a causal 
connection between the failure to repair and the loss of rent.

Please contact us for advice on any landlord or tenant 
matter.

undue influence claim 
Disagreements often arise because the assets of an estate
are not divided as potential beneficiaries think they should
be, and legal challenges are relatively common when there
is a second family involved.

In a recent case, Jean Gorjat, a multi-millionaire electronics
engineer, died only months after transferring £1.8 million into
accounts held jointly with his second wife, Lucretia de Barelli
Gorjat.

Her step-children alleged the transfers were made as a result
of her exercising undue influence over the 77-year-old and
that he lacked mental capacity. He died intestate and the
balances on the accounts were transferred to accounts held

in his widow’s name. The court rejected the claims of 
Mr Gorjat’s children, finding that their father was in full 
possession of his faculties and there was no undue influence.
Evidence was given that Mr Gorjat disapproved of the
lifestyles led by his children. In this case, the estate still has to
be wound up under the intestacy rules, which is highly 
undesirable with an estate of this size. 

If you have not yet made a will, you should do so. 
The intestacy rules dictate how the estate of a person who
dies without making a will is to be distributed, which may not
accord with the wishes of the deceased or the family’s
expectations. It is far better to make a will, so that your estate
can be administered at minimum cost and distributed as
you wish.



This newsletter has been prepared for general interest and it is important to obtain professional advice on specific issues.  We believe the information contained in it to be correct at time of print. While all possible care is taken in the preparation of this newsletter, no responsibility for loss
occasioned by any person acting or refraining from acting as a result of the material contained herein can be accepted by the firm, the authors or the publishers.

The Government intends to abolish, by 1 October 2011,
the Default Retirement Age (DRA) of 65 contained in the
Employment Equality (Age) Regulations 2006. 

Under proposals put forward for consultation, there will be a
six-month transition period beginning on 6 April 2011. From
this date, employers will not be able to issue any notification
for compulsory retirement using the DRA procedure. Between
6 April and 1 October, only employees who were notified
before 6 April and whose retirement date falls before 1
October can be compulsorily retired using the DRA.

From 1 October 2011, the DRA will be abolished and
employers relieved of the administrative burden of the 
associated statutory retirement procedures. From that date,
individual employers will only be able to operate a 
mandatory retirement age if this can be objectively justified
as a ‘proportionate means of achieving a legitimate aim’. 
As the consultation points out, ‘It is not easy to demonstrate
that a retirement age is objectively justified, so the employer
should be confident that it can be objectively justified before
deciding to use a retirement age’ and an employee will still
have the right to request to work beyond the employer’s 
mandatory retirement age where one is in operation. 

Where an employer chooses to have in place a mandatory
retirement age and this cannot be objectively justified, 
it could face claims of age discrimination and/or unfair 
dismissal.

This is a radical change in employment law and will
impact on many employment rights, such as pension
schemes and age-related benefits. We advise that you
consider its implications for your business without delay.

default retirement age to be scrapped

Inheritance Tax (IHT) allowances and reliefs are available
individually to each taxpayer. Because transfers of assets
between spouses or civil partners normally have no tax

consequences for IHT purposes, it is easy to fall into the trap
of thinking that there is nothing which needs to be done
when making such transfers or when passing over the unused
proportion of the IHT ‘tax free’ allowance in the event of one
partner’s death. In fact, specific documents are required
when the estate of the surviving partner is administered.

HM Revenue and Customs’ guidance on the procedure for
claiming the balance of the IHT nil rate band on the death of
the second spouse or civil partner shows that the 
retention of these documents is important.

The personal representatives of the deceased will be
required to supply the claim accompanied by the following
documents relating to his or her late spouse or civil partner:

n the death certificate;

n the marriage or civil partnership certificate;

n a copy of the grant of representation (confirmation,
where the deceased died in Scotland);

n the will (if any); and

n any deed of variation.

It is widely thought that the ‘excess’ of unused transfers (i.e.
the difference between the transfers made and the nil rate
band at the date of death) simply passes across to a 
surviving spouse or civil partner, but this is not the case. 
The way the transfer works is more complex.

It is recommended that the required documents are 
assembled and stored in a safe place, together with your will.

IHT planning has many facets and, whilst usually 
straightforward, needs to be carefully thought out. It is also
important to start thinking about IHT issues as soon as 
significant wealth is acquired as, in general, the earlier IHT
planning is started the more effectively its impact can be
mitigated.

IHT nil rate band transfers

in brief
Mistakes in probate applications
The Court Service has revised its guidance on making an
application for probate, in order to take into account the
most common errors made. The guidance has been 
published by HM Revenue and Customs on page 6 of the
June 2010 Inheritance Tax and Trusts Newsletter. See:
www.hmrc.gov.uk/cto/newsletter-june10.pdf. 
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